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This is an interview conducted by Dr. James Duram, Wichita
Btate University with Justice Tom Clark of the United Btates
Supreme Court taken in his office in the Supreme Court
Building on March 28, 1972.

DR. DURAM: Mr. Justice Clark, I have the gquestions that I

gent to wvou; and I will just ask vou to talk, relating to those

gquestions if you would.

JUSTICE CLAREE: Very well. Well;, I'm not an ex=-Jusiice. You
see, Justices continue to be Justices; like old soldiers, they
never die; they just fade away. In order to get the Justices
to retire; the Congress passed khis act which continues then

in office; but they cannot =it on the Supreme Court. The

H L]

appropriate way to call them is not "ex" or "former", but to

say "retired."

DR. DURAM: Retired, I thank you, and I won't make that error

ACQALT.

JUSTICE CLARKE: Well, that's all right. T just tell it because

I know you want to be acocurate.

OR. DURAM: I do. In coming back to the Brown [Brown v. Board

of Education] case Mr. Justice, 1 realize Lhat this is a test

of memory. I don't want vou teo review thiz as some of Uz yvounger
men have had te for an oral doctoral exXam or anvthing like that.

We're just really interested in your impressions and comments

and insights. If any of the guestions that T ask you stray into

tha realm of personalities or confidences, just ignore them.

The first thing I would like to talk to vou about is: What is

vour opinion now, in looking back, of the legal strategy and
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arguments used by the NAACP and the adversaries from the
various states and the District of Columbia during the Brown

argumaents?

CLARK: Well, I think the Brown case evolved aout of a series
of cases that had been coming to the court in graduate school

aducation, such az Sweatt v. Painter which was immediately

before Brown, Sipuel, [Sipuel v. Oklahomaj MeLaurin, [McLaurin

v. Oklahoma State Regents] and the aAtlanta cases. T rather

think that one that would study Sweatt v. Painter would be able

to preduct Brown from some of the language that's in it. I
would say that the strateqgy of Justice [Thurgood] Marshall, wﬁm
was then the counsel in that case for the NAACP, was to merely
try ko extend to the elementary schools the doectrine that had
been already pronounced with reference to graduate schoola. I
think it was very good strategy because it is natural thak a
doctrine is enlarged as time goes on. We get a case involving

d new principle, and we decide it a certain way, and before long
wa're getting a rash of cases in that area--take for example in
public facilities. Quite often an original rule that comes down
would be enlarged later and include other areas that were not
involved in the first case. 1I'd say that even the respondents
in the ecase would not put too much stress on cases like Plessy V.
Ferguson because we had practically washed those cases out,
particularly in transportation--that was a transportation case,

Justice |Hareld H.] Burton had written a case prior to Sweatt,
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aven, that wiped thkat out. Of course he put it on a statute,
an interstate commerce statute; but it is strange that priaor

to that opinion they had the practice of placing signs in cars
and in trains that would dencote the place where Black and White
pecple would sit, respectively. So I would think that the
defense strategy was possibly tempered some because of these
cases in the area of higher eduration and that thev argued more
along the line that in the undergraduate level and elementary
level it was not so much necessary to have an integrated school
becauge the pupils were not as sophisticated as they were whan

they reached the graduate level.

DURAM: Were there signs--#at least from hearing the arguments
of the people defending segregation--of coordination of their

positions or weren't yvou aware that there was--.

CLARK: I don't think there was much coordination, no.

DURAM: You really den't.

CLARK: John [W.] Dawis argued the case far, T belisve, Eor South

Carclina. T think JTimmy [James F.] Brrnes got him te argus so--.

DURAM: Through personal friendshin?

CLARK: Yas, ves.

PURAM: Now I notice, having gone back and read [Albert P.)

Blaustain and [Clarence Clyde] Ferguson's [Jr.] book on the



Justice Tom Clark, 3/2B/72 Page 4

segragation cases, that you were criticized, before vou came to
the court (or before you were confirmed) by some People, as
being "anti-Negro." Yet in checking vour record, you were the
one who thumped to get Negroes admitted to practice through

the Texas Bar Association, if I remember.

CLARE: It was the Federal Bar,

DURAM: Federal Bar, I'm sorry. I've read a lot of things

about cases in the Library of Congress. Did you think that the
HAACEF mdde good use of the Howard Law School and its graduates

in their strateqy? I'm convinced myself the stratagy was long
range and very deliberate, that they applied in the desegregation

cases.

CLARK: Well thev had used Mr. Marshall for some time, vou know,
throughout the country. He had become their top lawyer on the
advocacy side; and he had developed Mrs. [Constance Baker]

Motley, who's now on the Federal bench in New York, and some of
the others that appeared. %o, of course, they had a plannsd
strategy that, I suppose, would grow out of thae higher educational
cases in the hope that they might be able to get the court teo

extend the doctrine to the elementary schools.

DURAM: Did you have the idea, Mr. Justice, at the time the
cases came before you that the lawyers representing the states
defending the segregation atatutes were, in effect, fighting a

delaying action; or wasn't it that apparent when the cases First
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came into coure?

CLARK: Oh, I wouldn't say that. I think they rather thought
that they were on thin ice as far as Plessy v. Ferguson was
concerned and so they were trying to get up additional ammunition
that would indicate that the school system was not as bad as

made out and that segregation, after all, was not the bugaboo
that people had made it. However, I think that their main
trouble was that they didn't have the [Louis D.] Brandeis type
briefs and arguments that some of Marshall's people had oro-
vided. I would say that while they didn't think that thay were
developing a loslng ecase, they didn't have the confidence that

they would have had, perhaps twenty vears before.
DURAM: 1 see.

CLARK: 1 think you must take inte consideration the change

that had come about in the United States with reference to
segregation. In many areas, why, there had been a decided
change, and particularly in higher educaticn. As vou know, wo'd
had that case argued before 1954; and we had carried it over.
Indeed, we sent it back the first time, one of the cases, in
prder to determine--I think it was the Seuth Carolina case--
whether or not a bond issue down there that the state had voted
had effected a more ecual school from the standpoint of guality
of education. What I was doing was trying to wait until we
could get a better representation [geographically) of the cases,

There had been, and still ig, as a matter aof fact, worse Ekhan
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it is in the South now, segregation in the North.
DURAM: Sure is.

CLARK: And we were trying to get, wizll, cases lika Brown

itself, Kansas--
DURAM: HKansas, Topeka.

CLARK: =-=-and Delaware. Then some of the Justicos thought it
might be interesting to have one under the Fifth Amendment ,
which would be the District of Columbia. Then we could handle

the whole sphere of the matter,
DURAM: That was intentional then on the part of the Court tg--

CLARK: It wasn't a guestion of who planned the decision. Just,
quite vften we'd do that. If ap area is murky or the cases
are not representative, why, we might hold them or even send
them back and hope that perhaps a clearer case would come which

wouldn't go off on such narrow grounds.

DURAM: This is a wery naive guestion perhaps, but is this
generally a successful approach? Do vou usually get clearer

Cases,; Sir; as=-,

CLARK: It's amazing that it happens. <You take miscegenation.
We had a4 case here involving a man of Chinese extraction. BHe
had beon presecuted over in Virginia for marrying a white woman.

Well, there was a lot of murkiness in the recerd. He had skippad
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and gone back home and all szorts aof things, and so we decided
we ought to have a little bit better case in which to agk
upon. We sent it back for some clarifieation. The Virginia
courts found out he had gone back to China, and they dismissed
it. Then we got, later, about three vears later, another
Virginia case that was filed here ipn the Pistrict. No, the
peonle were married in the Distriect; and they went over to
Virginia. That's the way it was. That was the one that

eventually struck down the miscegenation rules.
DURAM: A later case, then, struck that down.

CLARK: You'll find that to be true not only in the area of
segregation; it's particularly true in housing, public facilities,
and things like that. One of the first cases would be tha

case under the Interstate Commerce Act on interstate trains, and
then we commenced to getting inte sther publie facilities such

as walting rooms in the train. If vou're not going to he
segregated on the train, what about seqregated in the station?
And then somebody thought up, well, if you can't segregate in

the station, what about the restrooms?
[Interrupticn]

CLARK: Well, as I was saying, these things evolved: and in
the area of transportation, when they were able to see Ehey

could =it anyway they wanted to in the car, they wondered about
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the restrooms, and then thevy got into the cafes anrd public
eating places and then the hotels and then the swimming pools
and then the golf courses and so at ones time here when I wrote

Lupper [Lupper v. Arkansas] why we had over a thousand cases

in that area. We had to do something with them so we just
washed them all out by saving that evervone of the prosecutions

had to be vacated, dismissed.

DURAM: BSo all of them were gone; you wiped them all out with

one—
CLARK: One case, Lupper.

DURAM: In shifting gears to another guastion, Mr. Justice,

I'11l throw this out: How would you explain the reasens for the

Supreme Courk's acceptance of Cthe idea that gegregated education
wWas a Violation ©f egual protection under Fhe L4th Amendment in

light of the old Plessy precedent? I mean, now you have spoken

to this point about the higher educabkion cases as the vehicle

through which this happerned, but was there a search on the part

of the court for case precedents or...?

CLAEE: Well, as you know; aslde from the higher educational
cages, Lhere wore no cases. There had bean an application of the
Plessy doctrine for many years, oh, fifty years. Plessy came
dewn, I think, in the late '90s, and that was on a basis of

saparate but equal. We had decided that it was almost impossible
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to have an egual school where it was all of ane race or one
color because invariably, human nature being what it is, why
that schosl, not having the affluency of the other school,
would be neglected. Number two, the teachers that were being
trained in that area were not as well trained as were the
teachers in the white schools. And then alsa, the systam
itgelf ereated a cast which was very bad and eobtrusive and
brought great disturbances to, I'm sure, many people, black

people particularly.,

DURAM: You are saying, in raferring back to the argquments
presented by Kenneth Clark and various scholars, that the court—-
you among the court, the court was unanimous in the Brown case—

was convinced of the validity of this sociological evidence?

CLARK: Well I think aside from that, why, Jjust practieal
expericnce, aside from sociolegy. Frankly, [ was oppossd to

the use of [Gunnar] Myrdal in the footnote because being from
the Scuth I knew of the eyebrow raising. Here we are bringing
sociology into law. Well as a matter of fact we have other
disciplines in law every morning; and that's the whole business,
that's the ball of wax; but in cases that engender such hatred
as these, why it's well ko put your arguments in a prackical,
common sense fashlon. You see, we don't have any army to enforce
cur opiniong; and we don't have any money to buy ads, to run
favorable ads in newspapers. The only way we have is logic and

farce and common sense of the opinion.
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DURAM: That's an interesting comment, no army or no ads to
gek it, just logic. Your own view then was that it could have
been stated more precisely in legal terms or in technical terms

as oppused bto sociological Eterms?

CLARK: Oh, definitely, I think the Chief Justice stated it
well in legal terms; but he had bolstered that with the citation
of Myrdal which T think, as I remember, was given to him by

[Justice Felix] Frankfurter—-I'm not sure.

DURAM: In passing on to other guestions Mr. Justice Clark, one
that struck me in a number of years of studying Brown from
different angles and particularly out of the Kansas perspective:
Why did the Supreme Court e¢all for reargument of the Brown
case on essentially histerical grounds, and then in effect based
its 1954 decizion on what I would logsely call secialogical
evidence? I remember Dr. [Alfred] Kelly, my mentor, went to
conferences with Mr. [Thurgood] Marshall when he was NAACE
attorney; and they talked about what d4id the l4th Amendment sav,

what was the intent, did they mean to cutlaw public school

segregatlion, and the like. Could yvou talk about those guestions?

CLARK: Well, of course, we try when these problems are raised,
and particularly when the problem is such that we feel obliged
to compare present day sitvations with those that were histor-
ically eoccurring, if there were any, during Colonial days.

Take for example in the Barnett [United States v. Barnett] case,

which is a contempt case, why we tried to find, well what did
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they do back in Colonial days, about the time the Constitution
was adopted? What was the rule? Did they have a rule along
this line at all? So we knew, of course, that the Congress
that had proposed the 1l4th Amendment also segregated the
schools in the District of Columbia. That's pretty potent
evidence that they didn't intend for the 1l4th Amendment to
cover the schools. So some of the brothers (you see, there are
nine on the court) want to get light in some areas, some in
other areas. 1In trying to get as much light as we ean in all
the areas why one Justice might suggest ‘a question, another one
something else; and ro we incorporate them together. We decided
te have a reargument, and we thought that that might assist

the advocates in getting their argument together.

DURAM: You're suggesbting then, Mr. Justice, that the guestions
posed were really not so much the product of ane man for
reargument, but they were collective. Am I following you on

that, sir?

CLARE: Oh, no. No, no. We quite often do that, and in our
conference why we would talk aver just what would be the best
arecas te have the advocates address themselves. You might appoint
a committee of two or three Justices and they'd go out over the
weakend and get up maybe some gquestions and circulate them Lo

the Court. Then you'd say, well I'd like to add this question.

Eventually you'd come up with what the order incorporated.
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DURAM: But the myth that Fellix Frankfurter just sat down and

penned these gquestions is a myth? That's judicial mythology?
CLARK: ©Oh,; wes, definitely. Or any cother Justice.

DURAM: HNo ons Justice. In talking then, Mr. Justiece Clark,
I think you've alluded to the fact-=-if I'm understanding you
correctly-—that the Court, when they wviewsed the historical

origing of the l4th Amendment found it just simply, to use a

word wou used before; marky?
CLAEK: Ya=s,

DURAM: Was it contradictory, or did the historical evidernce

lean bEhe obther way?

CLARK: Well I think it was more contradictory than it was
leaning cne way or the other, as is usually true in those cases.
I remember in the Barnett ecase, why Justice [Arthur J.] Goldberg
cane out just the opposite on historical background as I did.

T wrate the opinion, so--

DUREM: Who would compile, for the Court a study of the histor-
ical origins of the 14th Amendment? Let me clarify this. In
Mr., Justice Burton's papers he has this huge study marked
"Schonl Segregation Cases." I'm sure it's printed for the
Justices of the Supreme Court, and it's a study--eighty-elght
oages I think--of the origins of the ld4th Amendment. Would you

have your law clerks prepare that for you or would you--2
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CLARK: Well most of the time we would. T don't think we did
it though on the Brown case. Why we sometimes chip in some

law clerks. We only had two apiece. I remember one case,

W ASTE LW P b

me a law clerk or two; and I took mine. Then on this matter of
Barnett, getting this historical background on contempt, why
Justice Goldberg, [Justice William J.] Brenmnen [Jr.] myself, and
I think another Justice, we got four law clerks that ran that
down for us. It's unfortunate that the lawyers can't do that.
That's why we asked for these guestions, vou see, on the
reargument; and of course, they came up with the answers then.
It may be, though, that Justice Burton had his law clerks go
into seme phases of it that he wanted preobed. Justice Burton
wag very meticulous; and I'm satiafied that if there's that in

hig file, more than likdly he circulated it to all of us.
DURAM: He probably did. No, T wasn't asking you to reecall--,
[Interruption]

DURAM: Sa the reargument then, with questions oén historical
intent, was just part of a general seeking of information about

the backgrounds?

CLARK: That's right. Actually we would want to get the back-
ground in the area that the case involves. For example, if it
is on the 5th Amendment, we'll say we'd like to get the back-

groumnd: Juost what did the Courts do back there? What was the
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law on it if there was any? How did this develop? Why did
they put this in thera? Then, what--if there isg any——what are

the parameters of it at that time?

DUsAM: History then is a tool; but it's not to ba, at least
with your philesophy of the law, a contrelling tool, Or, it's

not to ba the guide.

CLARK: WNo, no. I'd always thought that the Constitution was
not written in a vacuum, we ought not to keep it there, and we
ought not to put strait jackets arcund the Amendments. I
rather think that therc was a definite purpose on the part of
the founders, and particularly [James]| Madison and those that

wrote the Bill of Rights, to couch them in ambiguous words.
DURAM: Deliberately ambigucusa?

CLARK: Deliberately, ves--due process and things of that kind.
They did that for what reason? Se that later generations might
bz able to interprat them to the nocessities of their times, not
te be bound in this stralt dacket that you would be in Lf they
specified with such specificity that you couldn't escape it.

They wanted to give vou an @scape hatch that you eould go through,
and T think that was deliberate. That's why wa haven't had

but twanty-six Amendments to our Constitutisn. You take state
constitutions, well, New York's had over Ehree hundred and

Fifty since 1539,

DURAM: So the feeling here--I'm just again recasting these
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historical arguments--was that it was one of a numher of
different types of knowledges the Court sought more enlight=-
ment from, and it came to the conclusion then that it just
wasn't that precise. The tendency was confusad--to say the
very least the tendency was nob definite--and you just sought

othar kinds of information?

CLARK: Right.

DURAM: Did Chief Justice [Fred M.] Vinson's untimely death
with a heart attack and then Mr. [Chief Justice Earl] Warren
coming to theCourt have anything to do with the order that the

segregation cases were treated, or did it delay anvthing?

CLARK: Na, they were already set before--.

DURAM: That was decided before so-—-

CLARK: That was before Chief Justice Vinson died. He died on

Septembar the Tth, T think it was.

DURAM: Yes, T just noticed in the diary.

CLARK: We met the first Monday in October, which would only be
about a month. We set our cases about (we tried Ea) two months

ahead,

DURAM: Then because aof this two month lag, then that just

simply--,
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CLARR: Well we wanted to give the counsel time enough, we
hoped, to get ready. Frankly about half of them are not

raeady, but--.
[Laughter]

DURAM: Just as an aside to you, in Mr. Justice [Harcld .
Burton's diary, which is now in the public domain, he rated
lawyers when they argued cases--goed, excellent. He, literally,

each attorney in a--

CLARK: Did you have to get a magnifving glass to read his

writing? [Lavghter]
DURAM: Yes, sir, You're familiar with that.

CLARK: Oh, yes. Yes. Quite often I sat next to him in the
conference, not on the Courty and T noticed he wrote vary
meticulous and very long notes. Semetimes T would go around to
see him when I was writing an opinion and ask him to loan me
his notes. T'd almost have to get a magnifying glass te read
them. However, they were very legible after you got them--

they were real tiny.

DURAM: They're tiny and it did take some doing to get into them.
And now, the ink's fading a little bit. I really should use a

magnifying glass.
CLARK: That's too bad.

DURAM: That should be microfilmed.
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CLARK: Yes, they really should, yes.

DURAM: I want to shift away from that topic=--this is so

interesting. I get carried away with side toplies.
CLARK: That's all right.

DURAM: How was it that the Court, with that many diverse

personalities; came to a unanimous decision on Brown?

CLARK: Well, wou know, I could feel the change on the Court,.

I came in '4% (my first term was in October '49) and these
caszes that came here then, mostly in the area of higher educa-
tion, you could sort of fesl the Justices. Those ware ;11
unanimous cases, and I think that it's just a guestion of cases
happened to be timed at that period. I suppose they, like all
cases--we can't go out, you know, like Congress, and pass a

law whenever we see something that may be wrong. We have to
wait until the case comes here. It's just logical that if the
Court is going to find that higher education inherently cannot
be segregated in order to have egual guality, why not elementary.
So those cases came here in droves, as you know. 8o 1t was,

I think, the Justices were more or less ready for it. I know
only two of us From the South on the Court at the time,

Justice [Hugo L.] Black and myself. The only difference he

and I had was that he wanted teo make the cases on an individuoal
basis, each student had to have standing. T wanted to do it as

a class action. However, he came around to class action.
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DURAM: ©Oh, he did come around to it.

CLARK: Finally.

DURAM: Mr. Justices Black and [William 0.1 Douglas, were they
not opposed to sending some of the sarlier cases hack? a5

thought I got that idea out of the diaries, the Burtes material.
CLARK: I'm sure they were.

DURAM: So it is a matter of mood? There might be some gquestion
about the approach, like vou were saying, individual wersus
class action; but by the time vou're on thd Court in October,
1343 it is really a feeling against gegragation; that's what

you're payving?
CLARK: I think so, ves.

DURAM: TIt's very definite. Would you attribute these changes
to the things besides the legal axperiance in the higher educa-
tion cases? Was it the mood of the society--Mr. Truman with

the desegregation order, the military desegregation order? Was

it--do you see--it's got to be a mood, it would seem.

CLARK: Well I rather think that there was much great acceptance
among the white community, and I think that that had soma effect.
OF course, as you know, President Truman had a commission to
Secure Lhese righta. If you'll read that report, why it's &

blueprint for what's happened subsequently, practically a
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blueprint.
DURAM: President Truman's ¢ivil rights--7

CLARK: 1 think Truman did more than any other President in
that arsa. He certainly had the courage of his convictions,
and he carried it threugh. I rather think that that just
happened to be a pericd of our historv where there was a
feeling that this had been a great mistake, if not a great
wrong that it should be corrected; and that it was going to

take time to do it. If you'll read the second Brown [Brown V.

Board of Education {1%5%}]| which eame ocut (I think} the next

year, on the implementation; you will see some of the gqualms

we had about how we were going to implement it.

DURAM: This guestion of qualms about implementation comes up
in Mr. Justice Burton's papers. What were some of the major
things that went into the decision ko use the "zll deliberate

speed" phrasa.

CLARK: Well, we stole that from Justice [Dliver Wendell] Holmes,
oneg of his opinions. Falix found it; rather he knew it anyway.
I rather think he's the one that brought it to our attention.

And--,

DURAM: Why that instead of somathing more precise, Mr. Justice

Clark?

CLARKE: Well it's almest impossible on a national basis bo come
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out with a formula of one, two, three. You just can't do it.
This i= a situation that had heen existing, you know, owvar a
hundred years although we had ocur 14th Amendment on the books
almost a hundred years; and as a conseguences, why some arsas
might have problems that other areas did not have. Certainly
there were some areas in the North that, as far as schooling
was concernsd itself, were much better than those in other areas
of the country. Most people always think of the South when they
mention segregation, which I think is an error because I wrote

an opinion, Lackawanna, up: in Hew York when I was on the Second

Circuit a couple of years ago., It was .as bad as any segrega-
tion I ever experienced; and I've been in the middle of it., T
rather think that what the Court was faeced with was varying
situations in various parts of the ecountry. For example, in
Mississippi where you had possibly a greater percent of blacks
than any other state, why there might be a different prohlem--
might take a little longer. Then there are states that just
don't have the facilities, period. You can't build these
schecl buildings over night. Now frankly, I was very much
disappointed in the deliberate speed formula. I bBelieve it'd
been much better if we'd just told them, “Why don't vou start
this next fall, or maybe a year from there, in the, we'll say
in the kindergarten." The prejudices of small children are not

too great and they don't notice these things. If vou start
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in the kindergarten in twelve years you'd have the thing up

through the high school.

DURAM: Many memos on that, with that plan in Justice Burton's
correspondence. I had the idea that a number of you were

seriously thinking about that type of--

CLARK: Well, Maryland adopted that plan. If we had done that,
I think it would have been much more acceptable. But, the
minute we put it in a general phrase, such as "deliberate
speed, " there were those who wanted to take advantage of that.
For sxample, I remember the governor of Virginia came out a
day or two after the opinion, said, "Well, Virginia always bows
to the law." Well the South had always looked to Virginia--

I want to school in Virginia mygelf (VMI) and my sister went
to a Virginia school, Mary Baldwin. When he said that why I
Wwas very much buoyed up over our chances. But, in about sixty
days why he'd reversed his whole field; and he came out for

interposition and all those things.

DURAM: For palitical survival, perhaps?

CLARK: Well perhaps, or he got pressures or something. So
then Louisiana skipped over, you know; and then Missisaippi

and all of them tried the same old doctrines of a hundred
years ago or over; and that's what caused our trouble. Then it

takes a very long interval for a case to reach this Court from
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a trial level. Once you've tried a case, even though it's

in the federal ecourt, it wouldn'lt gat heraordinarily for a
couple of years. That caused us a lot of delay. Then, of
course, they deliberately delayed these type of cases: lawyers
would try te rather. But I find now--I was very muoch pleased

in Migsissippi. I was over there the other day, and they've
made great progress there. And I was down at Scuth Carolina
about two weeks ago, and I'm very much pleased with what they're

doing down there. They're making wonderful progress,

DURAM: The thing that disturbed me is the Northerners, sir--
Michiganders. With the pressure really on the Neorth in bussing
and areas like that, the shoe is starting to really rub.

We've had good success in Wichita, Kansas., My little girl's

in an integrated kindergarten that's about sixty percent white,
forty percent black. 1It's still a big argument at the beginning
of the year, but we have succeeded in this. I thank you for
these comments on the all deliberate speed implementation order.
If I'm summarizing what you're saying, you would disagres with
those critics who argue that the Court could have been more
precise because of the numercus varying problems; but o wollled
have preferred something more specific about what you meant by

definite action?

CLAR®: Well, of course, your hindsight's much better than your

foresight.

DURAM: Yes, that's wery true.
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CLARK: We made mistakes; we're human, teoo. We made a mistake.

i think it'd been much better, as I indicated, to have done it in
other ways. ©One I suggested, the kindergarten way, is just one.
There could have heen other ways, but we decided, and that's water
over the dam. WMo use griping about it. We decided that that was
the way to do it, and we did it. I think it delayed integration

for possibly fiftreen years, at least.

PURAM: You really think that the Court had that affect, ef delaying

for that long?
CLARE: Yes. OF course we didn't intend it that long.

DURAM: WNo, not intentionally. That brings me to a couple of the
summary gquestions that I wanted to ask you, really one summary
guestion: What does the Brown case illustrate about the potential
af the Court as a vehicle for bringing about change in American

society?

CLARK: Well I think myself that it shows that there's a great
possibility there, a great potential. The people nowadays say (some

of them) that there's no avenue you can go down within the eatablish-
ment to try to obtain what they say are the injustices of justice.

I think that this gave millicns and millions of peopla renewed hope

in that field, and I think the development in other fields sparked
largely from Brown. You take Baker V. Carr for example (reapportionment

case), which I think is going to hawve a greater impact than even
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Brown V. the Board of Education because it involves the right to
vote which is the most potent weapon that a person ean have in a

free socciety.

DURAM: In wyour legal training, was sociological jurisprudence

emphasized heavily?

CLARK: HNo. No, mine was just a practical experience in court
rooms and places like that. I learned after I, well frankly after
I got on the bench, that the use of other disciplines is a neCassary
ingredient to a good judicial system. I've bsen tryving, through
the Federal Judicial Center which Congress organized three or four
years ago, to bring about the use of other diseciplines by organizing
seminars in which people from other disciplines participate., Such
as, Tor example, in the business field, in administration, publie
administration; a fellow like Graham, we bring him in to try teo
improve our technigues and our procedures, where antiguated. We're
going to have to modernize them, and we're trying to do that. I
rather think that we have made a mistake in that area, in the pro-
ceduras of the courts, because we haven't taken a leaf from the
experience of business. Take for example in data processing. OfF
course, data processing is not the answer to our prayvers; but it
would be helpful in other areas, consolidation, unifieation of the
court system. I'm sure if the Board of General Motors, for example,
wasn't able to control all the various sections of that ecorporation,

such as Chevrolet and the others, why they'd be in pretty bad shape.
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We can't, in most of the states, conktrol the trial courts. They
are independent beings, and they recognize it and exercise it.
They're separate islands you might say. 3o wae'd learn a lot from
bringing in other digeiplines, and we'd learn much from bringing
philesophy, psychology, medicine, things of that kind into law.

For that reason, why, I think it's a development that I welcome.

DURAM: Do you have any reservations that you would care to state
thon about the future of the courts, say the Supreme Court's role
in American society in the event that its members become less
aware of the need for Elexibility in the society or the need to
guide change. I'm not asking you to comment specificially about
Mr. [Justice Lewis F.| Powell [Jr.] or Mr. [Justice William H.]
Rehnguist or their judicial philosophies, but a number of people
I've talked to who are more or less liberal and integrationists
are arguing that they're afraid that the Court will be turned

around on thege i155U@8 NOW.
cLARE: Well history teaches us the opposite.
DURAM: That's true.

CLARK: T think if you'd study Warren on the Supreme Court (Charles
Warren) , why yvou'd find that that's not true. The Presidents are
never more disappointed than when they think they can appoint somebody
up here that will control a philesephy or has a certain philosophy

and lo and behold there's no resemblance to ik,
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DURAM: Your independence of mind is cited in Blaustein and
Ferguszon's book too because, supposedly in your close relationship:
with Mr, Truman and the like, you were a "political" appointee.

Wha isn't when they come to the Court--I mean technically at least--—

but Blaustein and Ferguson in thair--.

CLARK: Well some Presidents think that they can do that. I

remember Mr. Eisenhower--I1I never talked to Mr. [Franklin D.]

Roosevelt about it but I'm sure he was disappeinted, too, in some

of his--but Mr. Eisenhower told me frankly--I playved golf with him
two or three times--that he was disappointed in two of his appointments.
I'm satinfied for a while at least, although Mr. Truman and 1 ate
warm EFriends, that he was somewhat digsappeinted when 1 handed

down that opinion in the steel seizure case. And, I'm satisfied

that other President's have been disappointed some. T don't think
that one can control the philosophy of the Court through appointments.
1 believe you'll find that it's a wvery, wvery slow change that comes

in the Court. Takes fifteen=-.

DURAM: Do vou think, Mr. Justice Clark, that the power of person-
alities is as important on the court (your interaction with your
Fellow Justices) as it was in Mr. Marshall's time, for example? Do

you think that's still an important factor in shaping--32

CLARK: Oh, I think it has great weight, yves. We work pretty closely
here; we see everybody every day; we'ra in the offices, in and out,

practically every day; and we speak frankly. As a conseguence, why,
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there are no holds barred. I have seen votes, that orginally would
decide a case one way, go the other way after the opinion was
circulated. We always had a rule here that your vote was never
final until the case came down the open Court; and even then you
could change your mind on a petitionary hearing, which [Justice]
John Harlan did on two opinions I wrote--the Murdering Wives cases
wa call them. T think it's a good thing. I think that that shows
that the Court is not predisposed; they haven't prejuﬂqqd the
matters; they have an open mind. There's no Court in the world

that has a more open mind than this one.

DUGRAM: What would wyou advise college students to read if they wanted
t¢ learn about the redl nature, the funections, and the impact of

the Supreme Court in American society? Have there been any books
that have summarized this for you, or what articles that you or your

colleagues have written have impressed you most?

CLARK: Well, I would say that possibly the best book would be Warren,
Charles Warren; and that would, I believe, convince the reader that
the history of the United States is really made in the Supreme Court.
You would, I think, in reading through that book, get a feeling of
the development of the judieial process at the highest level that

¥You can expeckt to get from any book. Books are cold and print's

distant--.
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